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THE "PROTOCOLE ADDITIONNEL" TO THE INTERNA- 
TIONAL PRIZE COURT CONVENTION 

On September 19, 1910, at The Hague, plenipotentiaries of the follow- 
ing nations: Germany, United States of America, Argentine Republic, 
Austria-Hungary, Chile, Denmark, Spain, France, Great Britain, Japan, 
Norway, Netherlands and Sweden, signed an instrument entitled 
Protocole Additionnel a la Convention XII de la Haye du 18 Octobre, 1907} 
The protocol is by its own provisions (Art. 8) to be considered as forming 
an integral part of the Convention creating the International Court of 
Prize; and the acceptance of the protocole additionnel is likewise made 2 a 
sine qua non to the acceptance of the original convention. 

The protocole additionnel seeks to create a different remedy and a 
modified procedure par derogation to Articles 28 (paragraph one), 29 
and 45 (paragraph two) of the Prize Court Convention and by eliminat- 
ing Article 8 of the convention entirely and substituting therefor a 
method preserving the appearance of an action de novo in the Interna- 
tional Court and confining its judgment to the ascertainment of the 
damages to be allowed an injured claimant. It is the practical embodi- 
ment of the voeu adopted by the London Naval Conference in 1909 at the 
instance of the delegation of the United States (acting under instructions 
from their government) ; and is intended to offer a means whereby cer- 
tain nations named as parties to the protocol may obviate constitutional 
difficulties in the way of their ratifying the original convention. 3 

1 An English translation is given in American Journal of International Law, 
Supplement to Vol. V, pp. 95-99. The French text is given by Charles Dupuis in 
the Appendix to he Droit de la Gverre Maritime (Paris, 1911) with, however, a mate- 
rial omission, namely, the entire second paragraph of Article 2. 

2 Article 9. L'adhesion a la Convention est subordonn6 a l'adhesion au present 
protocole additionnel. 

3 For a statement of these difficulties, see "The International Court of Prize," by 
James Brown Scott in American Journal op International Law, Vol. V, pp. 302- 
324. Professor Scott was the plenipotentiary of the United States by whom the 
protocole additionnel was signed. 
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The plenipotentiaries, who signed the protocol at The Hague in 1910, 
were not the successors to the body that adopted the convention relating 
to the International Court of Prize, for they were not similarly coveened 
or constituted. They were without power to amend said convention. 
That they recognized this is apparent from the form and terms of the 
protocole additionnel. The protocol specifically names the parties to the 
contract, being the thirteen Powers by whose plenipotentiaries it was 
signed. It is an agreement between them and them alone. 4 It grants no 
other one of the thirty-one Powers signatory to the original convention, 
to which it is supplemental, the right or privilege of becoming a party to 
the protocol — such as were granted non-signatories in Article 53 of the 
original convention itself and in Article 70 of the Declaration of London. 

Assuming that a way will be opened for other Powers to join in the 
protocole additionnel, and that the International Prize Court will be ac- 
cepted in some form, the constitution of the court will vary with respect 
to the form of the ratifications of the Powers as follows: (1) as to that 
group of Powers ratifying unconditionally the original convention alone; 
(2) as to that group ratifying the original convention coupled with the 
Declaration of London; (3) as to that group ratifying the original con- 
vention, the Declaration of London, and the protocole additionnel; (4) as 
to that group ratifying the original convention and the protocole addi- 
tionnel. 

It is not without the bounds of reasonable probability, if ratifications 
should be general, all four groups would be represented, and an interest- 
ing situation created which it is not our purpose to analyze here. We 
have now to do only with the third and fourth groups, those including in 
their ratifications the protocole additionnel, and to consider some of the 

* It is interesting to consider in this connection the explanation, which was com- 
mended by the American delegation, given in the London Conference by M. Renault 
in presenting the report of the committee to which the American proposal, later 
embodied in the protocole additionnel was referred: "* * * seules les trente et une 
Puissances Signataires pourront decider ces modifications, toules 6tant d 'accord. Le 
Gouvernement des fitats-Unis d'Amerique pourra faire, apres la Conference, une 
proposition dans un esprit conforme a celui qui est indique' par le voeu, et cette 
proposition devra fitre admise par I'ensemble de tons les Etats Signataires." Page 
223. Proceedings of (lie International Naval Conference, British Parliamentary Papers, 
Miscellaneous, No. 5 (1909). 
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legal and practical consequences following the adoption of the alterna- 
tive remedy and procedure described in said protocol. 

We are immediately confronted with a dual system — on the one hand, 
without the protocols additionnel, the International Prize Court is in a 
real and judicial sense a court, operating directly upon the res involved; 
affirming or reversing the judgments of national tribunals; and, in a 
proper case, decreeing the restitution of ship or cargo, or both, and in- 
cidental damages, or damages generally; communicating directly with 
the national tribunals, which will be bound to conform to its procedure 
and to execute its judgments; 5 on the other hand, with the protocole 
additionnel, a systematic avoidance of all communication between the 
national tribunals and the International Court, an express provision 
that the national judgments shall not be affirmed or reversed (implying, 
of course, that they may be executed even with an appeal pending), 
and no form of decree authorized except that the International Court 
"determines" the amount of damages to be allowed the claimant, if the 
capture is "considered" illegal. 6 In the one case, a court of appeal, in 
the other, a board of inquiry. 

The expedient advanced by the United States for obviating the ob- 
stacles interposed by its Constitution has very generally been described 
by European authorities as ingenious, and by one as an evidence "de la 
souplesse des actes internationaux." 7 In the mass of bigger problems, 
however, arising out of the revolutionary proposal to create an interna- 
tional court and codify the rules of naval war, international publicists 
have passed lightly over the "American proposal," treating it as a mat- 
ter of internal concern to particular Powers. A few others, evidently 
assuming that the Powers authorized to avail themselves of the alterna- 
tive method provided by the protocol will gain special advantages, 

5 Cf. Article 9 of the Prize Court Convention. The Naval Prize Bill presented by 
the British Ministry and passed by the House of Commons, Dec 8, 1911, but rejected 
by the House of Lords, Dec. 15, 1911, provides in Sec. 28, Part III: "The High Court 
and every prize court in a British possession shall enforce within its jurisdiction all 
orders and decrees of the International Prize Court in appeals and cases transferred 
to the Court under this Part of this Act." (1 and 2 George V, Bill 334.) The Minis- 
try recently announced its intention to re-introduce the bill. 

6 Article 2, Protocole additionnel. 

7 Dupuis, Charles, Le Droit de la Guerre Maritime (1911), p. ix. 
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have failed to appreciate the sincerity of the United States in this 
matter. 8 

It is but just to the United States, and it is important as a matter of 
construction of the protocols additionnel, to advert to the fact that the 
proposal of an alternative procedure, as originally made by the United 
States in the London Naval Conference, contained no reference to con- 
stitutional difficulties, nor did it limit to a defined class of Powers the 
option of adopting the alternative method. The instructions of the 
Department of State (Secretary Root) on this point to the delegates of 
the United States in said conference will make this clear. They were as 
follows: 

In the view of the Department, the following draft would be not merely 
satisfactory, but calculated to remove the objections made to the estab- 
lishment of the International Court of Prize: Any signatory to the Con- 
vention for the establishment of an International Court of Prize, signed 
at The Hague on October 18, 1907, may provide in the act of ratification 
thereof, that, in lieu of subjecting the judgments of the courts of such 
signatory Powers to review upon appeal by the International Court of 
Prize, any prize case to which such signatory is a party shall be subject 
to examination de novo upon the question of the captor's liability for 
an alleged illegal capture, and, in the event that the International Court 
of Prize finds liability upon such examination de novo, it shall determine 
and assess the damages to be paid by the country of the captor to the 
injured party by reason of the illegal capture. 9 

The proposal of the United States, while it contemplated the possibil- 
ity of a dual system of procedure before the International Court of 
Prize, designed to preserve the absolute equality of all the signatories 
by extending to all the option of adopting either system. Had it been 
accepted as made, it is not improbable that all Powers, in order to avoid 
any possible inequality, would have exercised the option granted and 
chosen the alternative method outlined in the American proposal, which, 

8 As one instance, M. Charles Ozanam in his La Juridiclion Internationale des 
Prises Marilimes (1910), at p. 223, speaking of the voeu adopted by the London 
Naval Conference, says: "Cette duality nous parait facheuse. * * * il est a craindre 
que l'opinion publique ne percoive pas bien nettement Pargutie constitutionelle qui 
motive cette dissemblance de traitement." 

' Quoted by Scott, J. B., in article cited, p. 312. 
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as Niemeyer intimates, 10 possesses in and of itself some advantages. In 
that event, the dual system would have vanished, and the original con- 
vention simply have been amended materially in a very novel way. 

Whether unfortunately or not, we do not say — neither the London 
Naval Conference in its expressed voeu, nor the plenipotentiaries signing 
the protocole additionnel cared tp make a matter of local concern to the 
United States the occasion of a general proposal to amend the original 
convention in a very essential particular. Both, therefore, confined the 
application of the alternative method involved in the American proposal 
to "the Powers signatory to the Hague Convention of the 18th of Octo- 
ber, 1907, relative to the establishment of an International Court of 
Prize, and those subsequently adhering thereto, for which constitutional 
difficulties stand in the way of their accepting the said convention in its 
present form," u It is important to note in this connection that the as- 
sumption as, for instance, by Pohl, Ozanam and Niemeyer 12 that all 
the Powers may and will yet adopt the alternative method, is incorrect. 
Whether its constitution prevents acceptance of the Prize Court Con- 
vention, each Power must obviously determine for itself. But many 
nations, Great Britain, for instance, beyond all question, do not fall 
within the category of Powers described in the protocol; and it is not to 
be assumed that any Power will stultify itself by including itself in said 
category — contrary to general expectation and after ratification — 
when, in fact, it has no "constitutional difficulties" to contend with. 

There seems, therefore, no escape from a dual system, unless all the 
Powers represented in the London Naval Conference and at The Hague in 
1910, have misconstrued Article 8 of the original convention relating to 
the content of the judgment of the International Court of Prize. A recent 

10 Niemeyer, Theodor, Das Seekriegsrecht naeh der Londoner Deklaration (1910), 
p. 11. 

11 Article 1, Protocole additionnel. 

12 Pohl, Heinrich, Deutsche Prisengerichtsbarketi (1911), p. 163. 
Niemeyer, Theodor, work cited, p. 11. 

Ozanam, Charles, work cited, p. 224, says: "Cet inconvenient, du reste, amenera 
peut-Stre alors toutes les puissances signataires a inserer elles aussi cette reserve, de 
sorte que l'6galite' serait Kstablie sur le pied du systSme Americain." 

It is but just to say as to the last two writers that their opinion was expressed 
before the publication of the protocole additionnel and as to the first that it is apparent 
he likewise had no knowledge of it. 
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German writer has advanced an idea — more ingenious than sound — 
that the operation of the original convention is in no wise altered by 
the proposal of the United States; 13 that the following provision of the 
original convention, to-wit: "If the ship or cargo has been sold or de- 
stroyed, the court determines the indemnity to be paid the owner," 14 
authorizes the captor, at any time before the actual publication of the 
judgment of the International Court, to sell (or destroy 15 ) vessel or 
cargo. In that event, the appellate court awards only damages without 
reversing the judgment of the national court, for obviously it would be 
vain to order the restitution of property that had by sale or destruction 
passed beyond the control of the national court. "Thus," says Pohl (I 
translate), "it is in the power of the capturing state to say in which form 
it will hold the claimant harmless, whether by restitution or by money- 
damages." 18 In other words, the alternative method (the action in 
damages) is already provided for all Powers alike; and the United States 
may cease to plague herself and the world in general with her constitu- 
tional difficulties — only she must be careful to sell or destroy her prizes 
before the actual publication of the decree of the International Court. 

This fine-spun subtlety does violence to the exalted purpose which the 
Second Peace Conference sought to put into realizable form in planning 
an International Court of Prize. By way of contrast, it makes that pur- 
pose stand out clear. This ill-founded theoretical deduction seeks to 
eliminate, for all practical purposes, any remedy in the appellate court 
except compensation in damages. It would leave the belligerent the 
same free hand, as of old, to invade peaceful commerce, and seize forcibly 
and appropriate to its own use, according as the need is great, the vessels 
and other private property of neutrals. The old obnoxious conditions 
are left to prevail, with the exception that the neutral victim may hope, 
at the end of a long, expensive and unequal litigation, conducted in a 
remote country, to be compensated for his loss. His country, being 
party to the International Prize Court Convention, is barred from press- 

18 Pohl, work cited, pp. 159-163 inclusive. 

14 Article 8, paragraph 2, sentence 2. 

16 Parenthesis mine. Pohl studiously avoids drawing his conclusion to this extent — 
which, as I see it, he must do to be consistent. If the captor may sell, he may, by 
parity of reasoning, destroy ship or cargo. 

16 Work cited, p. 160. 
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ing a diplomatic claim in his behalf — as has so often effectively been 
done heretofore. Conversely, the belligerent, also a party to the con- 
vention, is relieved of direct responsibility to the neutral Power and 
from the restraint imposed by the risk of reprisals or even war for its 
arbitrary acts. How far, indeed, may not a belligerent go, in the stress 
of an awful conflict, in making questionable seizures, if its ultimate ob- 
ligation is a mere question of money and it gains for itself advantages 
which it is impossible to calculate in terms of money? In judging the 
proposal to erect an international prize court and all the problems bound 
up with it, we must never lose sight of the fact that it is war — the last 
terrible arbiter of armed force — that first thrusts upon the court any- 
thing upon which to operate, and sets the whole scheme in motion. Till 
then it is dry paper. 

Now, the American proposal and Pohl's theory are, in their general 
effect, identical, and seem to the writer to tear the heart out of a noble 
plan. Let us examine the proposal in the light of this plan. 

The proposal of the United States 17 has two definite ends in view, 
first, the retention of the complete independence of its courts of prize to 
the extent that it exists now; and second, the abolition as to itself of the 
power in the International Court of Prize to decree the restitution of a 
vessel or cargo illegally captured. That these ends would be accom- 
plished by the adoption of the protocole additionnel is unquestionable, 
for its terms are clear and emphatic. So much of the original convention 
as relates to the ascertainment of damages for seizures "considered" 
illegal, is to be left unimpaired. The essence of the " systeme Americain " 
is the principle of the civil law, Omnis condemnatio pecuniaria est." 18 
The proposal was laid before the London Naval Conference in an at- 
tractive style by M. Louis Renault, as follows: 

II s'agit, sous une autre forme, d'atteindre le m&ne but; au lieu d'an- 
nuler une decision, la Cour internationale prononcera une indemnity. 
Mais le r^sultat reste le m&ne: le particulier Us6 pourra obtenir une 
nouvelle instance, qui lui fera rendre 6ventuellement justice. Le chemin 
est different, la forme est autre, voila tout. 19 

17 Let it not be overlooked, as first made by the United States, it extended to all 
signatories. 

* Cf. Gaius IV, 48. 

M Proceedings of the International Naval Conference, p. 223. 
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But these views, though plausible, are superficial, and do not take into 
account the spirit and purposes which lie at the foundation of the efforts 
to create an International Court of Prize. 

It is clear from the language of the Prize Court Convention itself — 
and more than corroborated by the high hopes expressed by many of its 
framers — that the spirit and purpose of the convention are to furnish 
peaceful maritime commerce a security it does not enjoy now. If this 
result is not certain to follow the adoption of the convention, all that has 
been said in praise of it is empty prattle. The security not existing now 
which the convention offers to peaceful commerce, as may be gathered 
from the plan as a whole and from the specific terms used in the preamble, 
consists (1) in the establishment of a means whereby those engaged in 
peaceful commerce may ascertain by what law of prize any belligerent 
will be bound; and (2) in the establishment of a system of courts that 
will effectually hold the belligerent to that law. By these practical and 
feasible means, the delegates in the Second Peace Conference believed 
it possible to mitigate the hardships of war, maintain friendly relations 
between belligerents and neutrals, and further the cause of peace. 

The framers of the plan — not only scholars, but statesmen, warriors, 
and men of affairs — were too practical-minded to believe that the In- 
ternational Court of Prize should create the law of prize. But that it 
should, as a part of their plan, construe and clear up doubtful matters, 
and authoritatively declare the law of prize, was but applying the normal 
system of constitutional law. As the most essential part of the plan, the 
convention itself proclaims the law which the court shall apply. The 
convention says to the neutral shipowner before he ventures out upon 
the high seas or into the belligerent's territory, and to the neutral mer- 
chant before his wares leave the storehouse: Here is the law of prize 
which we 20 will enforce, in the order named, against any belligerent in 
respect to the question involved, not only at The Hague, but in his own 
tribunals as well: first, his treaty obligations with your country; second, 
the rules of maritime war as contained in the Declaration of London of 
February 26, 1909; 21 third, as to questions not covered by treaty or said 
declaration, the generally recognized rules of international law; fourth, 

20 Including the belligerent himself. 

51 Applicable, of course, only to Powers having ratified the same. 
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as to questions not covered by any of the above, the general principles 
of justice and equity; fifth, the published decisions of the International 
Court of Prize declaring said last named principles or construing or de- 
fining any rule or law included in said first three classes. 

As to an enemy shipowner or merchant engaged in peaceful com- 
merce — mirabile dictu — the convention goes even further and applies, 
first, the belligerent's own enactments violated by the seizure; second, 
the published decisions of the International Court of Prize construing 
or defining such enactments; third to seventh, inclusive, 22 the above 
five classes applicable to neutrals. 23 By this clear cut arrangement, the 
framers of the new order of prize judicature have sought to make it 
ultimately possible for every mariner that sails the seas to know his 
rights and thus be able to defend them not only in the court of last resort 
at The Hague but in the courts of first instance of every civilized nation 
of the globe. And would it be too much to believe that in the coming 
years with the law of prize made increasingly more uniform and certain 
by further agreement among the Powers and by a collection of enlight- 
ened decisions of an august appellate court, the question of "good prize " 
would narrow down to one of fact, in most cases determinable imme- 
diately by the searching officers from an examination of the ship's papers; 
and that wrongful detentions would prove so vain and unprofitable that 
few would ever occur, and fewer still need to go beyond the prize tribunal 
of first instance? This is the glorious but not visionary hope the authors 
of the convention hold out to the peaceful commerce of every nation in 
the establishment of a means whereby the law of prize by which any 
belligerent will be bound may be known by both parties in advance. 

Can this hope be realized if the courts of prize of some of the Powers, 
as articulate members of the judicial system designed by the convention, 
administer that body of law above classified, whereas the courts of other 
Powers, enjoying a complete isolation from said system, are left to admin- 
ister a law of prize in harmony with their several national policies, tradi- 

22 We should not lose sight of the legal effect of war on treaty obligations and on 
the legal relations of the parties. 

23 Compare generally Article 7 of the convention. The article does not make the 
classification given above. This classification, it is believed, is the logical result of 
the plan in its entirety. 
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tions and prejudices? Before answering, let us look into the matter 
more closely to be sure we have not falsely stated the question. 

The question assumes — and we assert — that the Prize Court Conven- 
tion embraces in its plan not merely an international court but a judicial 
system, of which the prize courts of those Powers ratifying the conven- 
tion unconditionally are regarded as articulate members; and further 
that all the members of this system in every part of the world will ad- 
minister a uniform body of substantive law. These assumptions are 
consistent with the benign purposes of the plan. They are, moreover, 
supported by the language of the convention, and follow as a logical 
result of the plan. 

The very first three articles of the convention constitute the founda- 
tion of a system, a correlation of courts upon which the convention con- 
fers the power to hear and determine prize causes to the exclusion of 
every other method. The pertinent facts of these articles, as given in 
the official text (italics mine) are as follows : 

Article 1. La validity de la capture * * * est 6tablie devant une 
juridiction des prises 24 conformement d la prSsente Convention. 

Article 2. La juridiction des prises est exerce« d'abord par les tribunaux 
de prises du belligerent capteur. 

Article 3. Les decisions des tribunaux de prises nationaux peuvent 6tre 
l'objet d'un recours devant la Cour internationale des prises. 

Here, then, is created a system of courts of first instance and of appeal, 
and the finality of the decisions of such courts mutually recognized. The 
validity of a capture, by Article 1, may be absolutely and finally deter- 
mined in the courts of first instance, as for example, in the event of a 
failure to appeal from an adverse decision within one hundred and twenty 
days, as provided in Article 28. In such event, the decisions of the na- 
tional courts of prize, by virtue of their relation with the plan of the 

u The phrase "une juridiction des prises" is not to be translated "a Prize Court," 
as in "Encylopaedia of the Laws of England," 2nd edition, Vol. XI, p. 663, or "a 
prize court" as in American Journal of International Law, Vol. II, Supplement, 
p. 175. The official German translation is "Prisengerichtsbarkeit," not "Prisen- 
gericht." The French phrase includes all the courts, trial and appellate, having to 
do with prize causes. We would suggest "prize courts" or "a prize judicature" as 
much better than "a Prize Court." The text speaks for itself. The translation, 
"prize courts" is adopted in the pending British Naval Prize Bill (1 and 2 George V, 
Bill 334, p. 15). 
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convention, are vested with a binding effect they never had before. They 
become more than foreign judgments — they are international judg- 
ments, and however erroneous or harsh must be acquiesced in. 

The fact that the convention adopts as a part of its system an existing 
machinery does not militate against the view that it creates a system of 
its own. In incorporating the national prize courts into its system, more- 
over, the convention radically changes their character in reducing them 
from courts of last resort to courts of first instance. It regulates their 
connection with the appellate court. It even undertakes to modify 
their internal procedure by prescribing how they shall make their judg- 
ments known (Art. 2, paragraph 2), and, in certain cases, to nullify the 
effects of failure to comply with the national laws as to procedure in these 
courts (Art. 7, paragraph 5). It limits the number of decrees of the na- 
tional courts to two (Art. 6, paragraph 1), i. e., it allows not more than 
one appeal in said courts; 26 and, in a given case (Art. 6, paragraph 2), it 
goes so far as to oust their jurisdiction entirely even as courts of first in- 
stance. 24 If the convention should be ratified unconditionally by the 
United States, the jurisdiction and procedure of its prize courts would 
be controlled by the foregoing terms of the convention and not by prior 
acts of Congress, for a treaty is co-equal with an act of Congress as part 
of the supreme law of the land, and would repeal any provisions incon- 
sistent therewith in any prior act of Congress. It must be apparent, 
therefore, that the national prize courts are to be the instruments of a 
more comprehensive plan — that they are, by the express provisions of 
the convention, reconstituted, and then connected with the same supreme 

" This clause of the convention ousts the appellate jurisdiction of the Supreme 
Court of the United States over all prize causes originating in the District Court of 
the District of Columbia. This is the only judicial district in the United States in 
which a prize cause may be prosecuted through three national courts. See Sec. 250 of 
the Act of Congress approved March 3, 1911 (The Judicial Code Act) and Sees. 84 and 
226 of the Act of Congress approved March 3, 1901 (District of Columbia Code Act). 

26 This would not be true as to those nations claiming the benefit of the protocole 
addilionnel, should the same be ratified. With the protocol in force and the law as 
it now stands, it would be possible, under the clause cited, for a claimant to prosecute 
his case through the national courts and the International Court of Prize contempo- 
raneously. If he invokes directly the International Court and abandons his action in 
the national courts, he must give up all hope of recovering the specific property 
taken from him, which, of course, will then be condemned by default. 
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tribunal, and correlated with one another into a system at once the most 
unique and the most beneficent the jurisprudence of the ages has yet 
conceived. 

That a uniform body of substantive prize law will be applied by the 
units in this system in all parts of the world follows rationally. Of course, 
mooted questions of international law will be viewed differently, until 
settled by a declaration of the Powers or a judgment of the Interna- 
tional Court; matters of discretion, as for instance, the measure of dam- 
ages, the degree of proof required, standards of value, etc., will be 
variously decided; procedure will vary not only in respect to its forms 
but also in respect to its simplicity or complication, its laxity or strict- 
ness, and so forth. That these differences would arise, the framers of 
the convention clearly foresaw. There was no hope of carrying through 
a measure eliminating them by erecting only international tribunals. 27 
Indeed, it is questionable if this expedient would offer any advantage 
over the admirable plan adopted, if the same is executed in good faith. 
The convention, as is well known, was a compromise retaining the es- 
sentials necessary to accomplish in some degree the great ends sought. 
That the national courts should be left to proceed "suivant ks formes 
prescrites par leur legislation" (Preamble) was of secondary importance 
to the idea that they should be co-ordinated with an august appellate 
court and administer the same substantive law. Of the two evils to be 
remedied, the possible unfairness of prize courts and the undeniable in- 
equality of prize law, the latter is certainly the graver. 

The courts of prize of the various nations regarded as courts of first 
instance, sustain, in effect, the same relation to the International Court of 
Prize as inferior municipal courts to their court of last resort. A decision 
of the Supreme Court of the United States determines not only which 
party shall recover in the case at bar, but furnishes a precedent — a rule 
of decision — for similar cases that may arise thereafter. There is no 
statute requiring the inferior courts to follow such rule of decision, but 
they do so invariably, willingly and unreservedly yielding up their own 
opinions or convictions. In other words, the inferior courts decide a 
cause just as they believe the Supreme Court would decide the same 

" Cf . Actes et Documents de la Seconde Confirence de la Paix — Session of July 4, 
1907, Vol. II, p. 788, and Session of July 11, 1907, Vol. II, pp. 801, 811. 
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cause. They do so solely out of regard for the public convenience and 
in good faith to the purposes and plan of their constitution, for there is 
no power that can coerce them. 

For the same reasons, the prize courts of those nations which will have 
enacted the convention as supreme law, will try to decide causes just 
as they believe the International Court of Prize would decide the same 
causes. They would, therefore, administer the same body of substantive 
law (with, in most cases, the same degree of fairness). They would do so 
out of regard for their national convenience — for what sovereign would 
see any permanent gain in harassing peaceful commerce and offending 
neutral Powers in contempt of the law by which his captures will finally 
be adjudicated and restitution certainly decreed with damages? They 
would do so out of self-respect and a decent regard for the public opinion 
of the world — for what citizen would not be humiliated by the spectacle 
of his country repeatedly penalized by an impartial tribunal? They 
would do so out of self-interest, expecting to receive an ultimate benefit 
from the effective accomplishment of the lofty purposes prompting the 
erection of this new system of prize judicature, for is it not apparent 
that these purposes may be defeated to the detriment of all, if each na- 
tion administers a prize law of its own? 

If we construe Article 9 of the Prize Court Convention in the light of 
what has just been said, we may venture to add that the national courts 
will administer the same substantive law of prize as the International 
Court because they are legally bound to do so. In said Article, the con- 
tracting Powers bind themselves (1) to execute the decisions of the 
International Court of Prize with the least possible delay, and (2) to sub- 
mit in good faith to the same. If the inferior courts are to be free, as here- 
tofore, to apply their national conceptions of the law of prize and only 
to execute the mandates of the appellate court in the particular cases 
appealed, then (2) is meaningless surplusage. But not so. Article 9 is 
the pulsing heart of the whole treaty. Submitting in good faith to the 
decisions of the International Court means something in addition to ex- 
ecuting them — it means accepting them as correct statements of the 
law of prize and governing ourselves accordingly. If the International 
Court of Prize should decide in one case that harvesting machines are 
not contraband, it certainly would not be submitting in good faith to that 
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decision for the belligerent affected to continue unabated confiscating 
such machines, thus needlessly encumbering the dockets of the appellate 
court and making a mockery of the whole proceeding. 

There is little question that the national courts themselves would 
construe the obligation of their sovereign in this practical way. Thus 
national honor — reinforced by national convenience, national pride 
(keenest in time of war), and national self-interest — would dictate that 
course by which the comprehensive system planned in the convention 
would operate in all its parts with the least friction. Legitimate com- 
merce — the hand-maiden of peace — would then go about her beneficent 
work unhampered by doubts; and her unarmed messengers of good-will, 
bringing relief to helpless non-combatants, would dart in and out through 
fleets of cannon with a security heretofore unknown. 

In this great work, the United States and Powers similarly situated 
will have no constructive part. 

The United States says that the only tribunal of last resort that the 
constitution permits it to recognize in matters of prize is the Supreme 
Court of the United States. The construction which this court places 
upon treaties with foreign nations (including a possible determination 
of the nullity thereof) and upon the Declaration of London, and its 
enunciation and definition of what are the generally recognized prin- 
ciples of international law, constitute a part of the supreme law of the 
land, which all departments of the government of the United States 
(including the war power and the prize courts) are bound to follow. The 
prize courts cannot by treaty be clothed with power to enforce the con- 
trary or divergent opinion of any other court or tribunal on earth. The 
decisions, therefore, of the International Court of Prize cannot be made 
a rule of authority in the prize courts of the United States as to any of 
the matters above mentioned. As to its decisions defining the "general 
principles of justice and equity," the same would likewise be without 
authority in said courts and for the additional reason that the prize 
courts of the United States being, unlike those of every other great 
Power, strictly judicial in their constitution, are themselves incapable, 
in the absence of a law, of administering a remedy solely on the "general 
principles of justice and equity." M 
58 As to the last point, it is but right to say I have not seen it suggested anywhere 
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If the theory of constitutional law above outlined be correct, the courts 
of the United States cannot, — and if, too, they are by express consent 
of the remaining Powers completely isolated from the international prize 
system and under no obligation to regard it, they certainly will not, — 
administer the same law of prize as the remainder of the community of 
civilized states. The old uncertainties must continue. How much they 
will be multiplied by the action of other Powers, similarly situated as 
the United States, is unknown. Confusion will arise inevitably, due to 
national differences of race and character, of traditions and ideals, of 
needs and interests, of chance and destiny. The entire history of mari- 
time warfare bears this out. 

A concrete illustration of how the alternative method allowed by the 
protocole addiiionnel may work in this respect, is furnished by our own 
diplomatic history. By the Treaty of Washington of May 8, 1871, there 
were referred to a mixed commission for arbitration certain claims of 
British subjects against the United States arising out of alleged illegal 
captures of British vessels and cargoes during the Civil War. This pro- 
ceeding involved a review of decisions of the Supreme Court of the 
United States which, as the prize court of last resort, had rejected all of 
these claims. 29 Among them was the case of the Sir William Peel, a 
British vessel, which was seized on September 11, 1863, while lying at 
anchor on the Mexican side of the Rio Grande river. She was taken 
to New Orleans and libeled in prize in the District Court of the United 
States on the charge of trading with the enemy. On June 6, 1864, an 
order was entered by this court directing the restitution of the vessel, 
and on June 3, 1865, a final decree rendered making a finding of probable 
cause for the capture and dismissing all claims for damages and taxing 
all costs and charges against the claimants. The claimants and the 
United States both appealed to the Supreme Court and the appeals 
were decided together by this court in 1867. 30 The vessel and cargo 
having been, in the meantime, abandoned to the underwriters, were 

on the part of the United States. It is a rule of our municipal law which I am assum- 
ing the courts would be bound to regard. 

29 Of the twelve cases submitted, the decisions of the Supreme Court were sus- 
tained in six and overruled in six. 

30 Decision reported in 5 Wallace (72 United States Supreme Court Reports), 
pp. 517-536. 
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paid for as a total loss. Portions of the cargo had been sold by order of 
the court and the remainder thereof and the ship were released a year 
after the capture to the insurers upon their having given a bond with 
security for the appraised value thereof, $857,642. The ship was brought 
to England and sold for a little above half its appraised value. The in- 
surers, as assignees, pressed their claim for damages in the Supreme 
Court on the ground that the capture was ab initio wrongful, having 
been made in neutral waters. But the court denied the prayer for dam- 
ages, and Chief Justice Chase, delivering the opinion of the court, said: 

The weight of evidence, we think, put the vessel, at the time of capture, 
in Mexican waters; but if the ship or cargo was enemy property, or 
either was otherwise liable to condemnation, that circumstance, by it- 
self, would not avail the claimants in a prize court. It might constitute 
a ground of claim by the neutral power, whose territory had suffered 
trespass, for apology or indemnity. But neither an enemy, nor a neutral 
acting the part of an enemy, can demand restitution of captured property 
on the sole ground of capture in neutral waters. 31 

When this same case was thereafter submitted to the arbitral commis- 
sion above mentioned, an award for $272,920, as damages, was given the 
claimants against the United States "on the ground that the capture 
within the neutral waters of Mexico was absolutely illegal and void, and 
that the claimants were entitled to make reclamation on that ground, 
irrespective of any question of complaint or intervention on the part 
of Mexico." 32 Thus the opinion of the Supreme Court was effectively 
reversed. 

A similar case arising in the future, under the new order of prize 
judicature with the protocols additionnel, in effect, could be disposed of 
on identically the same principles and with the same general result. The 
war power and the prize courts of the United States are legally bound 
by the doctrine enunciated by Chief Justice Chase and not by the con- 
trary doctrine followed by the international arbitral commission. The 
former is to this day the supreme law in the United States, not having 
since been reversed in the Supreme Court or modified by special enact- 

31 Ibid., pp. 535-536. 

32 The full report of the proceedings before the commission is given in History and 
Digest of the International Arbitrations to which the United States has been a Party, by 
John Bassett Moore, Vol. 4, pp. 3935-3948. 
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ment of Congress. 33 However vigorously the International Court of 
Prize may denounce seizures of neutral vessels in neutral waters as il- 
legal and void (assuming it would take this view), the same will avail 
nothing against the armed forces of the United States backed up by their 
national courts. 

And thus divergent systems of substantive law will develop in the 
prize courts of various nations. Indeed, in this particular, the whole 
plan of the convention will miscarry, for as a means of self-protection and 
of avoiding inequality, all nations will be driven, as of old, to administer 
a law of prize in harmony with their several traditions and local precon- 
ceptions. In respect to the assurance afforded the neutral by a knowl- 
edge of the law by which his maritime ventures are to be judged in the 
event of dispute, the International Court, however able and impartial 
it may be, will be of no value whatever, if its declarations of the law are 
not to be generally applied. It will be merely a "nouvelle instance" 
whose decisions, in some cases, may serve only to swell the confusion. 34 

The second element in the security which the convention holds out to 
peaceful commerce, as we have seen, lies in the establishment of a sys- 
tem of courts that will effectually hold the belligerent to an observance 
of the rights of mariners and merchants as defined in the body of law 

33 To be excepted from the operation of this rule are those few Powers with which 
the United States has obligated itself to enforce the contrary doctrine by its ratifica- 
tion of Convention XIII, relating to the rights of neutrals in maritime war, adopted 
at the Second Peace Conference. 

34 It does not impair our argument, on the contrary, it emphasizes it, to note that 
it is possible, in certain cases, that the national courts may be more generous and 
liberal in their construction of some aspect of the law of prize than the International 
Court itself, and thus the dual system at times work to the advantage of the neutral 
or even of the enemy. As to the United States, this is not at all improbable. To 
mention a recent instance, the Supreme Court in the cases of The Paquete Habana 
and the Lola (175 U. S. Reports, pp. 677-714), decided Jan. 8, 1900, not only granted 
the public enemy a persona standi in court (Lord Stowell always held the enemy 
absent by operation of law), but also resolved a mooted question of international law 
in his favor (over the dissent of three of its own members), and reversed the decree 
of condemnation in the trial court and actually gave the public enemy a judgment for 
damages, not against the captors, but against the sovereign United States — a relief 
which it would have denied one of its own citizens if he had not first obtained the 
consent of the United States to the suit by an act of Congress. It is sincerely hoped 
the necessities of war will never restrict the degree of magnanimity exercised in this 
case. 
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prescribed by the convention. If the protocole additionnel should be 
ratified, the judicial department of the United States, and of other na- 
tions following her example, will constitute no part of the international 
system, and will not administer the same substantive law. How then is 
a belligerent to be held effectively to the accepted law of maritime war- 
fare if his own courts will not bind him and the appellate court cannot 
bind them? Here the executive department of the government steps 
into the breach. As an intermediary, it conducts all the negotiations 
with the International Court; and it undertakes, in the event of a va- 
riance between the opinion of said court and the decree of its own, to 
procure from the legislative department an appropriation for such dam- 
ages as the International Court may determine the claimants will suffer 
by reason of the execution of the decree of the national court. Thus the 
national courts are to be left to perform their functions absolutely un- 
touched, as freely as if the Prize Court Convention were not in existence. 
This is the " simple expedient by virtue of which the question in contro- 
versy instead of the actual judgment of the national court " 35 is to be 
submitted to the International Court of Prize in the nature of a "trial 
de novo," which, it is hoped, will accomplish the purposes of the treaty 
"without violating the spirit of the convention, and, indeed, without 
amending it." 36 

The important question now arising is, Will this alternative method 
effectually hold belligerents availing themselves of it to that uniform 
body of substantive prize law to be evolved and applied in and through 
the system of courts designed by the convention? It is of little general 
consequence that the victims of illegal seizures may be awarded dam- 
ages by the International Court of Prize in the particular cases ap- 
pealed. They have an equally effective remedy now by way of diplo- 
matic claim. But what the ordinary satisfaction of a diplomatic claim 
does not accomplish, or pretend to accomplish, is the grand hope of the 
new system, namely, to prevent repetitions of the offense. 

To elucidate these propositions, it would be well to examine briefly 

36 Identic Circular Note of the Secretary of State (Secretary Knox) to all the signatory 
Powers of October 18, 1909, given in American Journal of International Law. 
Vol. IV, Supplement, p. 107. 

86 Ibid., p. 105. 
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Article 8 of the Prize Court Convention — the crux of the American 
"difficulties" — and Article 2 of the protocole additionnel substituted 
therefor. The following arrangement will give a graphic comparison. 



ARTICLE 8, CONVENTION XII 



ARTICLE 2 PROTOCOLE 
ADDITIONNEL " 

In the case of an appeal to the 
International Court of Prize in the 
form of an action in damages, Ar- 
ticle 8 of the convention shall be 
without application; the court shall 
not pronounce the validity or in- 
validity of the capture, nor reverse 
or affirm the decision of the na- 
tional courts. 



If the court pronounces the cap- 
ture of the vessel or cargo to be 
valid, they shall be disposed of in 
accordance with the laws of the 
belligerent captor. 



If the nullity of the capture is 
pronounced, the court shall order 
the restitution of the ship or cargo 
and fix, if there is occasion, the 
amount of damages. If the ship 
or cargo have been sold or de- 
stroyed, the court shall determine 
the indemnity to be paid the owner 
on this account. 



If the capture is considered il- 
legal, the court determines the 
amount of damages to be allowed, 
if any, to the claimants. 



If the nullity of the capture had 
been pronounced by the national 
tribunal, the court can only be 
asked to decide as to damages. 
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It is apparent that the convention relies upon a three-fold method to 
hold belligerents effectually to the accepted law of prize: (1) upon their 
express obligation to submit to said law and to administer the same in 
their courts; but if, in the event of an overpowering necessity or of a 
mistaken self-interest, belligerents disregard their obligations toward 
peaceful commerce, then (2) upon the power in the International Court 
to diminish or frustrate any possible advantage from illegal condemna- 
tions by ordering the restitution of ship or cargo and assessing incidental 
damages; and (3) upon the power in the International Court to determine 
the indemnity to be paid the owners of ship or cargo in the event the 
same were sold or destroyed lawfully, and were not properly subject to 
condemnation; or in the event the same were sold or destroyed unlaw- 
fully, then without regard to whether properly subject to condemnation 
or not. 

Without repeating what has heretofore been said, it is clear that in no 
one of these three particulars will the convention bind the Powers adopt- 
ing the "action in damages" to an observance of the rights of neutrals, 
as contemplated in its plan. With the third — certainly the weakest tie of 
the three — Secretary Knox compares the American proposal. He says, 

It is apparent that the convention assumes that the captured vessel or 
cargo may have been sold, destroyed, or otherwise be beyond the power 
of the captor, in which case only the question of liability with compen- 
sation in damages can be considered. 37 

But this, as he correctly denominates it in the same connection, is only 
an "alternative remedy." Moreover, it in no wise assumes an appro- 
priation of neutral property to the belligerent's own use, which is a pos- 
sibility not excluded by the protocol, to which we cannot shut our eyes. 
This is a possibility which the convention, on the contrary, by a fair 
construction of the very sentence of Article 8 (2nd sentence, 2nd para- 
graph) on which the American proposal is based, designs to exclude. 

An unfailing lamp to guide us to a correct understanding of every 
clause of the convention is the undisputed purpose of its framers to give 
pacific commerce a security which it does not enjoy now. The convention 
furnishes direct remedies, where only indirect have heretofore existed. 
It designs to prevent the invasion of primary rights where heretofore 

37 American Journal of International Law, Vol. IV, Supplement, p. 107. 
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only compensation could be hoped for. So it would do the utmost 
violence to the treaty to hold that the sale or destruction of a ship or 
cargo is authorized or sanctioned by the sentence above referred to be- 
fore the neutral has been granted the chance of appeal to and a judgment 
been rendered by an impartial tribunal. Still less could it be said to au- 
thorize or permit a forcible appropriation by the belligerent, with or with- 
out compensation. 

In certain circumstances, the sale and destruction of neutral ships 
and cargoes before condemnation (which always means final condemna- 
tion), are authorized by international law, and the treaty contemplates 
only such cases. In all such cases, the International Court of Prize will 
determine whether indemnity is to be allowed or not, in conformity with 
the rules of international law. 

The right to destroy a neutral vessel under any circumstances before 
final condemnation has often been denied. Lord Stowell, early in the 
last century, allowed the American owners costs and heavy damages for 
vessels destroyed by British cruisers. 38 "He did not examine whether 
the ships were properly captured or not: the captor, by his violence, had 
put himself out of court." 39 The Declaration of London likewise pro- 
hibits explicitly the destruction of neutral vessels (Art. 48), with an 
exception that does not concern us here (Art. 49), and provides that 
in the event of unauthorized destruction, the belligerent must compen- 
sate the parties interested "and no examination shall be made of the 
question whether the capture was valid or not" (Art. 51). Applying 
these rules, the International Court of Prize, under Article 8 of the con- 
vention, will have the power to award a neutral shipowner or merchant 
damages for an unlawful destruction of his property, regardless of whether 
the capture was originally valid or not. A powerful incentive to the 
belligerent to respect the primary property rights of neutral merchant- 
men in the remotest seas. 

There will be no such restraint on those belligerents who are exempted 
from the provisions of Article 8 by the protocole additionnel. These can 
be fined only "if the capture is considered illegal." 

38 Cf. The case of the Ackecm, 2 Dodson's Admiralty Reports, 48, given also in 
Roscoe's English Prize Cases, Vol. II, p. 209. 

39 Baty, T., in Britain and Sea Law, p. 3. 
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In principle, the forcible sale before final condemnation of a neutral's 
property is the same as the destruction thereof. His right of possession 
and right of property are just as effectually taken from him with no 
practical hope of recovery. In fact, in another aspect of the matter, 
forcible sale is more outrageous and heinous than destruction, for 
whereas the latter is forced upon the belligerent by the exigencies of his 
situation to his own loss, the former is most often resorted to deliberately 
as the most convenient means of dividing the anticipated spoils among 
the captors or of extorting from the neutral the current fees due govern- 
ment officials for conducting the prosecution against his property. 40 It 
is confirmed by history that prize causes are tried almost invariably 
at the neutral's expense; 41 and that his property should for this purpose 
be forcibly wrested from him and his title thereto forcibly (I will not 
say judicially) divested, seems the most iniquitous treatment think- 
able. Opinion is divided as to whether such a forcible sale conveys 
good title. 

However that may be, it is clear that on principle the primary right 
of property of the neutral ought to be respected as a natural right, and 
no sale made without his consent before final condemnation, except where 
his own interest palpably justifies it, as in case of perishable goods. The 
actual practice, however, of some maritime Powers has not been so con- 
fined, and there is much confusion in this respect. 42 In general, it may 
be said the limitations on the belligerent's right to sell the vessel or 
cargo belonging to a neutral parallel his right to destroy the same. As 
early as 1426, Henry VI of England issued a proclamation forbidding 
the sale of prize goods anywhere but in England or before condemnation. 
So likewise, the exceptional circumstances excusing a forced sale before 
adjudication may be regarded as analogous to those excusing destruc- 
tion of a neutral's property. During the war between the United States 
and Mexico, a cargo of goods belonging to neutrals was seized by the 
naval forces of the United States off the coast of California (then Mex- 

40 In the case of The Peterhoff, $32,968.64 for costs and expenses and $50,000.00 for 
counsel fees were deducted from the proceeds of a cargo adjudged illegally captured. 
Cf. The Peterhoff in Blatchford's Prize Cases, 381, 463-550; 5 Wallace (72 U. S. Sup. 
Ct. Reports) 28, and Moore International Arbitrations, etc., Vol. 4, p. 3839. 

41 Cf. Baty, work cited, p. 62. 

" Cf. Perels, F., Das dffentliche Seerecht der Gegenwart, p. 309, paragraph 58. 
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ican territory). The cargo was sold before condemnation, it being man- 
ifestly impracticable and hazardous to ship it round Cape Horn to a port 
within the United States for trial. The Supreme Court sustained the 
action of the captors as coming within the exceptions which excuse the 
violation of the neutral's natural right, and through Chief Justice Taney 
uttered the following significant sentence: 

But if no sufficient cause is shown to justify the sale, and the conduct of 
the captor has been unjust and oppressive, the court may refuse to ad- 
judicate upon the validity of the capture, and may award restitution 
and damages against the captor, although the seizure as prize was orig- 
inally lawful or made upon probable cause. 43 

This doctrine is identical with the doctrine as to the unlawful destruc- 
tion of neutral property, which the Declaration of London pronounces 
accepted international law. The essence of the wrong being the same, 
it is safe to believe the International Court of Prize will give the neutral 
the benefit of the analogous remedy, especially since it is supported by 
authority. 

Under this rule, if adopted, the International Court may award the 
claimants an indemnity for a sale not authorized by the law of nations, 
although the seizure as prize was originally lawful. In no event, how- 
ever, can the court thus penalize any belligerent claiming exemption 
from Article 8 by virtue of the protocole additionnel. The finding that 
the capture was originally lawful exhausts the jurisdiction of the court. 
In other words, the convention and the protocol would apply opposite 
criteria to these cases: by the convention, the unlawfulness of the sale or 
destruction of the neutral's property precludes an inquiry into the valid- 
ity of the capture thereof; by the protocol, the validity of the capture of 
the neutral's property precludes an inquiry into the unlawfulness of 
the sale or destruction thereof. 

The convention aims as far as possible to keep the neutral's property 
intact. It warns the belligerent not to sell or destroy it without the 
sanction of international law; not to condemn it wrongfully on pain of 
making restitution and paying damages; not even to detain it without 
making adequate amends; and it hopes to make his path of duty so 
plain that he cannot err therein. But what security does the convention 
43 Jecker, el al. v. Montgomery, in 13 Howard Reports, 498 (1851). 
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hold out against the forcible appropriation of a neutral prize by the bel- 
ligerent to his own use before the same has been finally condemned or 
even sent in for adjudication? It is silent. An intention so contrary to 
the rules of international law and natural justice was not to be imputed 
to any signatory. Certainly, if the contingency should happen, it is 
safe to presume a remedy at least as direct and stringent, as in the case 
of an unauthorized sale or destruction of the neutral's goods would be 
enforced, i. e., an indemnity decreed whether the capture was originally 
lawful or not. But this penalty, as we have seen, cannot be inflicted on 
those Powers that avail themselves of the protocole additionnel. 

It is not assumed that many Powers would thus violate the law of 
nations, but it is significant that the United States, the prime mover for 
the protocole additionnel, had a statute expressly authorizing the Secre- 
tary of the Navy and the Secretary of War to do this very thing. 44 The 
exercise of this power by the Government of the United States was 
further authorized by Section 27 of the Act of Congress of June 30, 1864, 
which was incorporated into the Revised Statutes of the United States 
of 1874 (Second Edition, 1878), and as Section 4624 thereof is the su- 
preme law of the land to this day. 48 

" Act of Congress of March 3, 1861, 12 Statutes at Large, 752, § 2. 

Great Britain, through its Minister, Lord Lyons, promptly remonstrated against 
this law. The matter was referred to the Attorney-General, who held the law a valid 
exercise of the power granted Congress by the Constitution to make rules concerning 
captures on land and water. But he admitted he was "not aware of any settled doc- 
trine of the law of nations" that permitted a belligerent "at its own pleasure and 
convenience to appropriate the prize to its own use before condemnation." He rec- 
ommended that the government abstain from using the authority granted, "if there 
be any danger of dissatisfaction on the part of foreign Powers." Opinion of Atty. 
Genl. Bates to Secretary of State Seward of Sept. 14, 1863, in Vol. 10, Opinions of 
the Attorney General, pp. 519-522. 

If the law is constitutional, the prize courts of the United States will continue to 
sustain all acts of confiscation done thereunder, though the International Court of 
Prize may fulminate against it ever so often. 

46 Revised Statutes, § 4624: "Whenever any captured vessel, arms, munitions, or 
other material are taken for the use of the United States before it comes into the cus- 
tody of the prize court, it shall be surveyed, appraised, and inventoried, by persons 
as competent and impartial as can be obtained, and the survey, appraisement, and 
inventory shall be sent to the court in which proceedings are to be had; and if taken 
afterward, sufficient notice shall first be given to enable the court to have the prop- 
erty appraised for the protection of the rights of claimants and captors. In all cases 
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That the belligerent offers, in such cases, to pay for what he has taken 
per force is no justification of his conduct. The United States took The 
Peterhoff before judgment, at its own appraisement (some $40,000 less 
than the value set upon her by her British owners), less costs and ex- 
penses, and The Nuestra Senora de Regla even after restitution had been 
ordered, and paid for her just twenty-three years after she was wrested 
from citizens of Spain. 46 Moreover, the offer to compensate is not sin- 
cere. It is conditional. It imposes on the unoffending neutral the bur- 
den of first proving his innocence before tribunals not of his own selec- 
tion, which view him with a suspicion natural in times of great national 
stress toward all foreigners and accentuated by the very act of his ar- 
rest. His trial is probably conducted in an unfamiliar procedure and in 
a strange language, in a remote country and at a time when the ordinary 
means of communication with his government are interrupted. Mean- 
time, officers and crew are displaced, dispossessed of their floating domi- 
cile and stranded in a hostile land, themselves exposed to the risks and 
hardships of war and left to make their escape as best they can. 47 In the 

of prize property taken for or appropriated to the use of the government, the depart- 
ment for whose use it is taken or appropriated shall deposit the value thereof with the 
assistant treasurer of the United States nearest to the place of the session of the court, 
subject to the order of the court in the cause." 

Section 4622, Revised Statutes, provides that "if the captured vessel, or any of its 
cargo or stores, are such as in their judgment may be useful to the United States in 
war, they (the prize commissioners) shall report the same to the Secretary of the 
Navy." 

Paragraph 24 of General Orders No. 492 of June 20, 1898, Instructions to the U. S. 
Blockading Vessels and Cruisers during the Spanish-American War, is a concrete re- 
assertion of the authority to appropriate a captured vessel or cargo, regardless of 
their national character, to an immediate public use before condemnation. For. 
Rel. 1898, p. 782. The same rule was included in the Code of Naval War, General 
Orders No. 551, Navy Department, June 27, 1900. 

46 Cf. The Nuestra Senora de Regla, 108 U. S. Supreme Court Reports, 92-103 
(1883). 

The necessary appropriation to carry out the decree awarding damages was made 
by Act of Congress of May 1, 1884 (23 Statutes at Large 15). The seizure was made 
in 1861. 

Restitution was also decreed in the case of The Peterhoff. See 5 Wallace Reports 
(72 U. S. Reports), 28-62. 

47 One recalls the experiences of the crews of the Knight Commander and the Thea 
at Vladivostock and of the Hipsang at Port Arthur during the Russo-Japanese War. 



824 THE AMERICAN JOURNAL OP INTERNATIONAL LAW 

litigation, which may be drawn out for many months, and entail a great 
expense, all the odds are against the neutral. It is so easy, in a miscel- 
laneous cargo, to find contraband, or what the belligerent pleases to 
deem contraband, and in the mail pouches, letters and dispatches (to 
say nothing of newspapers which have more than once figured as evi- 
dence in prize causes) which are "treasonable in their nature," 48 or a 
defect in the ship's papers, or a deviation from the ship's proper course, 
or persons on board of suspicious character, any combination of which 
may make it possible for the belligerent to believe it was the intention 
(however stoutly it may be denied) of the neutral shipowner or merchant 
to traffic with the enemy. If these circumstances do not amount to 
proof (according to the belligerent's standard) so as to defeat the neu- 
tral's claim for restitution entirely, they may, at least, furnish "some 
evidence which justifies suspicion " 49 and defeat his claim for damages 
and subject him to the payment of the costs and expenses of the litiga- 
tion. Boast as we may that our prize courts "belong to other nations 
as well as our own," the fact remains that the litigation is in every event 
an unequal one; and all too often the canon of Mathan, "On le craint: 
tout est examine," is the rule of decision unconsciously applied. The 
outermost limit to which a belligerent may go in thus appropriating 
vessels and cargoes of neutrals to its own use, with or without compen- 
sation, is defined only by its own necessities and the effectiveness of the 
resistance interposed by neutral governments. 

Where forcible appropriation takes place in the nature of a prize pro- 
ceeding, or as incidental thereto, the question arises whether ratification 
of the International Prize Court Convention does not estop any neutral 
government from resisting such appropriations by diplomatic means, or 
reprisals or war, and confine the despoiled shipowners or merchants to 
the remedy of an appeal to the International Court. We think it does. 50 

Cf. Takahashi, Sukuy6, International Law applied to the Russo-Japanese War, 
pp. 314, 322. 

48 The alleged ground for the seizure of The Nuestra Senora de Regla. See Moore's 
International Arbitrations, etc., Vol. 2, p. 1017. 

49 Cf . The Sir WiUiam Peel, 72 U. S. Supreme Court Reports, page 536. 

50 Cf. p. 808. 

"* * * ainsi la conservation de la paix sera mieux assuree" (Preamble to the 
Convention). 
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This is the most significant fact in connection with the whole proposal to 
create an international system of prize judicature. It involves a real 
sacrifice of that jealous and vigorous protection with which each nation 
delights to guard its commerce, its means of sustenance, its very life; 51 
in comparison with which the concession of the principle of national 
sovereignty involved is merely a sacrifice of academic susceptibilities. 
What security does the convention offer against this invasion of the 
rights of neutrals better than exists now? 

That compensation should be made for property forcibly converted 
will not be seriously contested by the belligerent; in fact, when a nation 
in war needs transports or supplies, it will not haggle long over the price, 
especially if they are to be had on an instant's notice and convenient to 
the scene of hostile operations. No objection will be made if the price 
is pushed high enough to allow liberal profits or damages above the 
actual pecuniary value of the property seized. Indeed, we make bold 
to say, no mere award in damages in any amount of money the Inter- 
national Court of Prize may have power to arrive at in any prize cause 
(not even lucrum cessans) will tend to prevent recurrences of this high 
handed transgression of the right of property, when a belligerent feels 
himself driven to it. There is, indeed, ground for concern that the con- 
trary effect may be produced. A genuine sense of moral obligation to 
respect promptly the legal rights of neutral commerce may give way to 
casuistry and temporizing, if belligerents can make full atonement for 
their offences legally by the mere payment of money. 52 These remarks 
would be pertinent, too, even if the court should penalize the captor by 
awarding damages regardless of the original lawfulness of the seizure. 

To compensate for tying the hands of his government and depriving 
him of its direct and powerful intervention in his behalf, the Prize Court 

61 One recalls the instant effect of the demand of M. Poincare in January last for 
the release of the Carthage and the Manovba. When he reported his action to the 
Chamber of Deputies, he was given an ovation seldom equalled. 

62 Cf. Niemeyer, work cited, p. 34. "Diese Momente gehBren zu den kalten 
Wirklichkeiten, welchen die Wissenschaft Rechnung zu tragen hat. Vor ihnen die 
Augen zu verschliessen, entsprache der Klugheit des Vogels Strauss." 

As enlightened a government as Great Britain once spoke of certain illegal acts 
of confiscation of neutrals' cargoes as "purchases of said cargoes on behalf of our 
Government." See De Martens Recueil de TraitSs, IV, 605. 
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Convention offers the neutral shipowner or neutral merchant whose 
property has been unlawfully confiscated, the assurance of an even more 
direct and effectual relief. Together with damages, it will command 
(ordonne) the restoration of the property. It will construe any sale of 
the property by the belligerent to himself at any stage of the proceed- 
ings to be a legal impossibility, a fiction and a subterfuge, and treat such 
property in his possession and use as subject to execution and not beyond 
the power of the captor. Behind its command stands not only the pledged 
faith of the belligerent himself and the moral support of the civilized 
world and all the sanctions of international law; but also, in the event of 
a violation thereof, and the consequent rescission of the treaty, all the 
suspended means of redress which the neutral government involved could 
single-handed, in the first instance, have exercised for the protection of 
its subject. Moreover, the mandate of the International Court is sent 
for execution directly to the court of prize which the sovereign Power 
itself has set up and recognizes as supreme in its dominions in matters of 
prize, and in whose custody the property is actually or constructively 
to be found. It operates directly upon the res involved, and assures the 
neutral victim of a certain, speedy and satisfactory relief. Above all, the 
immediate consequence of this form of relief is to make unlawful seizure 
and confiscation before final condemnation, with or without a tender of 
purchase money, unprofitable and abortive, and thus to protect all legiti- 
mate commerce against the most dangerous risk likely to disturb it. 

The convention assures the neutral further of a security he does not 
enjoy now in that it guarantees him a full, free and impartial trial before 
a tribunal upon which his country is represented. It guarantees him a 
trial before this tribunal de novo of the validity of the seizure of his prop- 
erty. Before he has such a trial, it is not contemplated that, pending 
appeal, his property should be sold, destroyed, or confiscated (except 
as sanctioned by international law) and thereby entirely new and dif- 
ferent issues injected into the case before the Hague Court, possibly at 
the last moment, first of the validity of such conversion, and second of 
the proof of values and damages. A suit for damages for conversion in 
the appellate court, which originated as an action in replevin in the lower 
court, can hardly be called a trial de novo by any of the ordinary defini- 
tions of that phrase. The exercise of such an unfair option by the captor 
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could greatly delay and vex the neutral appellant, increase his expenses, 
multiply his difficulties in getting evidence after the lapse of months or 
years, or overtake him at an unfortunate moment or in unfortunate 
circumstances, and seriously diminish his chances of proving either the 
wrong done by the belligerent or the full extent of his own damage, in a 
contest that is at best unequal and extra-legal. The property is his till 
the last court has spoken. 63 That the convention does not expressly 
provide for the giving by the neutral appellant of a supersedeas bond to 
stay the execution of the judgment of the national court, proves nothing 
to the contrary. In fact, so far as the neutral is concerned, there is 
nothing to stay. The judgment was executed, out upon the high seas, 
by way of anticipation, even before the suit was filed; and the belligerent 
then got and still holds the property. In view of the circumstances sur- 
rounding such anomalous proceedings, the belligerent ought in no event 
to be put in a position where he can circumvent the neutral's getting a 
fair trial, and the court's giving him the most direct and effectual relief 
in its power. 

The "action in damages" is the negation of all these propositions. It 
neutralizes the restrictions on the belligerent's power to sell, destroy or 
confiscate the vessels and goods of peaceful commerce. It denies the 
power of the International Court to grant direct and specific relief. It 
changes the nature of the action on appeal and compels the neutral to 
meet new issues for the first time. It disregards the suspensory effect 
of an appeal to the International Court, and leaves the captor a free 
hand to confiscate transports and stores before the same have been con- 
demned or even brought in for adjudication. It cuts off all relations be- 
tween the International Court and the national supreme authority in 
matters of prize, and leaves the execution of the appellate court's man- 
date to the commander-in-chief of the belligerent's forces, who in turn 
must obtain the sanction of the legislative department of the government. 

5S Cf. The Peterhoff (1865), Blatchford's Prize Cases, 620, 19 Federal Cases 
No. 11,025: 

"The prize remains in the hands of the captor lawfully sequestrated, under a 
species of trusteeship, awaiting a trial in the courts of the nation seizing it. While 
undergoing the processes of law necessary to ascertain its character, it is exempt from 
all power of the captors other than that of safe-keeping for the purposes of trial of 
determining its culpability." 



828 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

It denies the neutral's primary right of property in every case, yet in 
the same breath offers compensation " if the capture is considered illegal." 
Nor does it offer to bring the money into court for the property of neu- 
trals sold, destroyed, or confiscated. The only relief it offers is a judg- 
ment, to put it as strongly as possible, against a nation in the throes 
of war, that is worth no more on the dollar than the public securities 
thereof at the time, to put it as favorably as possible. The victim is 
made a creditor of the government that has despoiled him. What if that 
government is Honduras, China, Cuba, Mexico, Persia, Paraguay, Santo 
Domingo, or Venezuela, 64 all of which may become parties to the Prize 
Convention? There is no question that the neutral would in every case 
prefer a decree for the release of the specific property taken from him, 
which is easy to perform and does not admit of postponement and de- 
lays on one pretext or another, or because the national treasury is de- 
pleted or more pressing claims are made on the resources of the country, 
as would a judgment for damages. The danger to peaceful commerce is 
heightened by the fact that not one of the nations mentioned has acceded 
to the Declaration of Paris. If the seizures made by their duly com- 
missioned privateers may be confiscated by the government even before 
adjudication, or sold and the prize moneys distributed among avaricious 
captors before a hearing can be had in an impartial court; and the de- 
spoiled neutral is then left no recourse but a long litigation that may 
result at best in a judgment of questionable value, it is easy to see that 
unarmed commerce will remain the prey of war in an undiminished de- 
gree, and the convention, which was drawn in the interest of neutrals 
as a weapon of defence better than arms, is emasculated, and made in 
effect to legalize that which it was designed to prohibit. 

The views expressed in this article are taken from the standpoint 
of the interests, in actual war, of peaceful commerce, which was likewise 
the viewpoint of the framers of the convention. As to the possible ad- 
vantages and disadvantages to the respective belligerents under the one 
system or the other, we venture only the opinion that in time of war every 
restraint is resisted almost to the breaking point, and every license is 

54 Or any other nation signatory. These are named only because their public credit 
has fluctuated notoriously even in time of peace. 
War may lay even the greatest low. 
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exploited to the last degree of plausibility. The American system and the 
international system are different; and Article 2 of the protocole addition- 
nel admittedly embodies only a part of the remedies of Article 8 of the 
convention. If this difference is crystallized into law by the ratification of 
the protocol, any advantages or disadvantages of the dual system will be 
legalized and no blame can attach to any belligerent for exploiting them. 
There is no doubt that the proposal of the United States, as reduced to 
form in the protocol, did not originate in amour propre, for the United 
States did not lose sight of the significance of the King of Great Britain 
in Council, and of the Emperor of Germany, whose word in prize mat- 
ters in his dominions is little short of law, submitting their acts to review 
by a foreign court. It originated in an over-anxious desire to accept the 
convention and to be bound beyond all cavil. 55 But the frequency with 
which our "constitutional difficulties" block the ratification of treaties 
as an afterthought, 66 has undoubtedly created in Europe an undercurrent 
of dissatisfaction, if not of suspicion and resentment. 57 Nations hesi- 
tated to ratify the Prize Court Convention before they knew what law 
the court would administer — will they not again hesitate before they 
know what remedy the court will administer? Is there no other way of 
removing our internal difficulties but by requiring the world to accom- 
modate itself to them? 

George C. Butte. 

56 No treaty in our history was ever declared unconstitutional. Cf . Butler, Chas. 
H., The Treaty Making Power of the United States, § 454. 

68 When the convention was under discussion, July 11, 1907, our delegate, Mr. 
Choate, incidentally remarked, "As to our firm conviction in favor of the appeals 
being taken only from our own Supreme Court," etc. Vol. II, Actes et Documents 
de la Seconde Conference de la Paix, p. 811. He was clearly unaware then of any con- 
stitutional difficulty in this form of appeal. 

57 Cf. von Martitz, Ferdinand, in "Die neuesten Vorgange in der Bewegung fur 
internationale allgemeine Schiedsabkommen " in Internationale Monatschrift, Nov., 
1911, pp. 149-150. 

"Die auffallende Ratifikationsweigerung begegnete lebhafter Missbilligung der 
europalschen Regierungen, die an dem Tenor ihrer Vertrage gar keine Bed'enken 
gefunden hatten. Dass das von den Amerikanern mit Enthusiasmus propagierte 
Vertragssystem an einer internen Frage ihres Staatsrechts * * * scheitern sollte 
war seltsam genug. Als es im Jahre 1907 zur zweiten Haager Konferenz kam, spielte 
in den Debatten fiber den Weltschiedsvertrag auch dieser Punkt eine erhebliche Rolle. 
Er bildete mit den anderen einen Ablehnungsgrund." 



